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BEFORE THE

COUNCIL OF THE CITY OF NEW ORLEANS

REVISED APPLICATION OF ENTERGY )
NEW ORLEANS, LLC FOR A CHANGE )
IN ELECTRIC AND GAS RATES )
PURSUANT TO COUNCIL RESOLUTIONS )
R-15-194 AND R-17-504 AND )
FOR RELATED RELIEF )

CRESCENT CITY POWER USERS' GROUP'S

REPLY TO ENTERGY NEW ORLEANS, LLC'S OPPOSITION
TO, AND MEMORANDUM IN SUPPORT OF,
COUNCIL ADVISORS' MOTION TO STRIKE

NOW COMES, Crescent City Power Users' Group ("CCPUG"), through

undersigned counsel, which respectfully submits this Reply to Entergy New Orleans,

LLC's Opposition to, and Memorandum in Support of, Council Advisors' Motion to

Strike Portions of Entergy New Orleans, LLC's Rebuttal Testimony ("Motion to Strike?),

and in support thereof states:

DOCKET NO. UD-18-07

BACKGROUND

On April 3, 2019, the Council Advisors filed the Motion to Strike concerning

certain portions of the Rebuttal Testimony filed on behalf of Entergy New Orleans, LLC

("ENO?) on March 22, 2019. On April 8, 2019, the Honorable Jeffrey Gulin issued an

order, providing, among other things, that any party wishing to file a reply to ENO's

opposition to the Council Advisors' Motion to Strike, and in support of such Motion to

Strike, could file such response on or before April 15, 2019. CCPUG hereby submits its

reply in support of the Council Advisors' Motion to Strike.
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As noted in the Council Advisors' Motion to Strike and supporting memorandum,

certain portions of ENO's Rebuttal Testimony - namely, the Rebuttal Testimony of

Robert B. Hevert at page 44, line 11 through page 50, line 2; page 68, line 8 through page

71, line 7; and page 153, line 8 through page 154 (Table 11) - contain new analyses and

evidence that could have been, but were not, included in ENO's Direct Testimony in this

matter. These sections of Mr. Hevert's Rebuttal Testimony, therefore, constitute "new"

direct testimony, which is improper for inclusion in rebuttal testimony.

STANDARD OF REVIEW

Section ?58-478 of the Code of the City of New Orleans ("City Code?) provides

that prepared testimony in City Council proceedings make be stricken in whole or in part.

Further, Section 158-476 of the City Code states, in pertinent part, that "Any evidence

which would be admissible under the general statutes of the state, or under the rules of

evidence governing proceedings in matters not involving a trial by jury in the courts of

the state, shall be admissible before the council...? Turning to the Louisiana ?rules of

evidence governing proceedings in matters not involving a trial by jury in the courts of

the state,? La. C.E. art. 611(E) establishes that a plaintiff in a civil case "shall have the

right to rebut evidence adduced by [its] opponents.?

As set forth by the Council's Advisors, rebuttal evidence should be confined to

matters raised by the opposing party. See Roberts v. Owens-Corning Fiberglas Corp.,

2003-0248, p. 16 (La.App. l Cir. 4/2/04), 878 So.2d 631, 645, writ denied, 2004-1834

(La. 12/1 7/04), 888 So.2d 863 (citing State ex rel. Guste v. Nicholls College Foundation,

592 So.2d 418, 422 (La.App. 1 Cir. 1991); La. C.E. art. 611(E). See also, Jordan v.
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Rapides Regional Medical Center, 2014-124, p. 7 (La.App. 3 Cir. 10/l/14), 153 So.3d

1223, 1228, writ denied, 2014-2560 (La. 2/27/15) 159 So.3d 1071 (finding no error in

trial judge's refusal to allow rebuttal testimony regarding a purported "antibiotic

protocol? since no evidence of such protocol was previously admitted into evidence).

Finally, the issue of whether to admit rebuttal evidence is "largely within the discretion?

of the tribunal. See State ex rel. Guste, 592 So.2d at 422 (citing La. C.E. art. 611(E);

Combs v. Hardord Ins. Co., 544 So.2d 583, 588 (La.App. 1 Cir.), cert. denied, 550 So.2d

630 (La. 1989)).

ARGUMENT

As the Council Advisors note in their supporting memorandum, no witness to this

proceeding utilized the Empirical Capital Asset Pricing Model (?ECAPM") in their direct

testimony. Mr. Hevert's reliance on the ECAPM methodology in his Rebuttal Testimony,

therefore, constitutes entirely new evidence. Being that this entirely new methodology is

contained for the first time in Mr. Hevert's Rebuttal Testimony, it is untimely. In

addition, there is no evidence of any ECAPM analysis introduced by the Council

Advisors' Direct Testimony or by intervenors to this proceeding, consequently, Mr.

Hevert's new testimony falls outside the scope of proper rebuttal. Mr. Hevert's new

testimony regarding the ECAPM analysis should be stricken pursuant to Sections 158-

476 and 158-478 of the City Code and La. C.E. art. 611(E).

Again, on pp. 68 through 71 of Mr. Hevert's Rebuttal Testimony, he attempts to

introduce a new analysis of the purported effect of events such as the Tax Cuts and Jobs

Act ("TCJA") on the performance of electric utility stocks. Mr. Hevert goes on to discuss
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the "event study? and ?cumulative abnormal return? analysis he perfornned in this section

of his Rebuttal Testimony. See p. 68, 1. 8 - p. 71, 1. 7. This testimony concerning the

effects of certain events, like the passage of the TCJA, on utility stock performance -

similar to his new testimony regarding the ECAPM methodology - could have been

raised in Mr. Hevert's Direct Testimony and is, therefore, untimely. This new testimony

also does not address any portion of the Council Advisors' Direct Testimony or the direct

testimony of any intervenor and, as such, is improper as rebuttal. There is no evidence of

any ?event study" or "cumulative abnormal return? analysis introduced by the Council

Advisors' Direct Testimony or that of other intervenors to this proceeding. Mr. Hevert's

new testimony regarding the "event study? or ?cumulative abnormal return? analysis

should be stricken pursuant to Sections 158-476 and 158-478 of the City Code and La.

C.E. art. 611(E).

Finally, on pp. 153-154 and in Table 11 of Mr. Hevert's Rebuttal Testimony, he

summarizes his admittedly ?Updated Results? concerning the new ECAPM and TCJA

methodologies. For the same reasons discussed above, this section of Mr. Hevert's

Rebuttal Testimony is untimely and improper new direct testimony and should likewise

be stricken.

The inclusion of such new direct testimony is not merely a procedural error. The

subject new testimony buried in Mr. Hevert's Rebuttal Testimony creates undue

prejudice against all other parties to this proceeding. The parties to this proceeding other

than ENO have limited time to respond to ENO's Rebuttal Testimony. Prior to the filing

of the Council Advisors' Unopposed Motion to Modify Procedural Schedule which is
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unrelated to the current Motion to Strike, the Council Advisors and intervenors had only

four weeks to conduct any discovery regarding, and prepare responsive testimony

addressing, ENO's Rebuttal Testimony. Had ENO's Rebuttal Testimony contained only

proper retort to the Council Advisors' and intervenors' Direct Testimonies, this would

have been sufficient time within which to respond. The insertion of new direct testimony,

however, renders the four weeks within which to respond woefully inadequate.

Considering the applicable authorities, the identified sections of Mr. Hevert's

Rebuttal Testimony constitute untimely evidence that does not ?rebut evidence adduced

by [ENO's] opponents," and, consequently, these sections should be stricken as improper

rebuttal evidence.

CONCLUSION

Crescent City Power Users' Group urges this tribunal, after consideration of the

law and argument set fort above, to grant the Council Advisors' Motion to Strike Portions

of Entergy New Orleans, LLC' s Rebuttal Testimony, and for all other relief available to it

under the facts and the law.

Respectfully submitted:

ROEDEL, PARSONS, KOCH, BLACHE,
BALHOFF & McCOLL}STER

8440 Jefferson Highway, Suite 301
Baton Rouge, LA 70809
Telephone: (225) 929-7033
Facsimile: (225) 928-4925

- and -
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1515 Poydras Street, Suite 2330
New Orleans, Louisiana 70112
Telephone: (504) 525-7086
Facsimile: (504) 525-4991

By: ?? ?
Luke F. Piontek (Bar Roll #19979)
J. Kenton Parsons (Bar Roll # 10377)
Charles M. Pisano (Bar Roll # 19107)
Christian J. Rhodes (Bar Roll # 31935)
George W. Hardy, IV (Bar Roll # 38012)

%

Counsel for Crescent Ciffl Power Users' Group
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CERTIFICATE

I hereby certify that on this day a copy of the foregoing Crescent City Power

Users' Group's Reply to Entergy New Orleans, LLC's Opposition to, and Memorandum

in Support of, Council Advisors' Motion to Strike has been sent to the official service list

by email, and/or served by United States mail, postage prepaid, through their

representatives, at the following addresses:

Lora W. Johnson

lwi ohnson@iiola. gov
Clerk of Council

City Hall- Room lEO9
1300 Perdido Street

New Orleans, LA 70112

New Orleans, LA 70112
Norman White,
Norman.White@nola.gov
Department of Finance
City Hall - Room 3EO6
1300 Perdido Street

New Orleans, LA 70112
Erin Spears, espears@,nola.gov
Chief of Staff, Council Utilities
Regulatory Office
Bobbie Mason, bfmasonl@nola.gov
Connolly A. F. Reed, careed@,nola.gov
City Hall - Room 6EO7
1300 Perdido Street -

New Orleans, LA 70112

David Gavlinski, 504-658-1101,
dsgavlinski@,nola.gov
Council Chief of Staff

City Hall - Room 1EO6
1300 Perdido Street

New Orleans, LA 70112

Hon. Jeffrey S. Gulin,
iudgegulin@,gmail.com
3203 Bridle Ridge Lane
Lutherville, MD 2109

Basile J. Uddo

J.A. ?Jay" Beatmann, Jr.
c/o DENTONS US, LLP
650 Poydras Street
Suite 2850

New Orleans, LA 70130
buddo@earthlink.net
jay.beatmann@dentons.com

Sunni LeBeouf,
Suiini.LeBeouf(a,nola.gov
Michael J. Laughlin,
mj laughlin@,nola. zov
Mary Katherine Kauffman,
mkkaugman@,nola.gov
Law Department
City Hall - 5th Floor

Clinton A. Vince,
clinton.vince(,dentons.com
Presley Reed,
presley.reedj r@,dentons.com
Emma F. Hand,
emma.hand@,dentons.com
1900 K Street NW

Washington, DC 20006
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Philip J. Movish,
pmovish(,ergconsulting.com
Joseph W. Rogers,
jrogers@ergconsulting. com
Victor M. Prep,
vprep@,ergconsulting.com
Byron S. Watson,
bwatson@erconsulting.com
Legend Consulting Group
8055 East Tufts Ave., Suite 1250
Denver, CO 80237-2835

Errol Smith, ersmith(Qbtcpas.com
Bruno and Tervalon

4298 Elysian Fields Avenue
New Orleans, LA 70122

Joe Romano, III
Suzanne Fontan

Therese Perrault

Entergy Services, Inc.
Mail Unit L-ENT-4C

639 Loyola Avenue
New Orleans, LA 70113
jromani (,entergy.com
sfontan@,entergy.com
tperrari@,entergy.com

Logan Atkinson Burke,
logan@,all4energy.org
Sophie Zaken,
regulatory@,all4energy.org
4505 S. Claiborne Aye.

New Orleans, LA. 70125

Gary H. Hunt}ey
Entergy New Orleans, Inc.
Manager, Regulatory Affairs
1600 Perdido Street, L-MAG 505B
NewOrleans,LA 70112
guntle(Qentergy.com

Katherine W. King,
Katherine.king(,keanrniller.com
Randy Young,
randy.young@,keanmiller.com
400 Convention St. Suite 700

Baton Rouge, LA. 70802

Polly S. Rosemond
Entergy New Orleans, Inc.
Manager, Regulatory Affairs
1600 Perdido Street, L-MAG 505B
New Orleans, LA 70112
prosemo(,entergy.com

Tim Cragin
Brian L. Guillot

Alyssa Maurice-Anderson
Entergy Services, Inc.
Mail Unit L-ENT-26E

639 Loyola Avenue
New Orleans, LA 70113
tcraigin@,entergy.com
bguill@entergy.com
amauric(,entergy.com

Carrie R. Tournillon,
carrie.tournillon(,keanmiller.com
900 Poydras st., Suite 3600
New Orleans, LA 70112

Mark Zimmerman,
zimmermr@airporducts.com
720 I Hamilton Blvd.

Allentown, PA. 18195-1501

Maurice Brubaker,
mbrubaker@,coiisultbai.com
16690 Swigly Ridge Rd., Suite 140
Chesterfield, MO 63017

Andrew Tuozzolo, CM Moreno Chief
of Staff, avtuozzolo(Qnola.gov
1300 Perdido St. Rm. 2W40

New Orleans, LA. 70112
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Brian L. Guil}ot, bguilll@,entergy.com
Polly S. Rosemond,
prosemo@,entergy.com
Derek Mills, dmills3@,entergy.com
Keith Woods, kwood(,entergy.com
Seth Cureington, scurein@entergy.com
Kevin T. Boleware,
kbolewa@entergy.com
1600 Perdido Street, L-MAG 505B
New Orleans, LA 70112

Renate Heurich,
350louisiana(igmail.com
}407 Napoleon Ave,#C
New Orleans, LA, 70115

Brian A. Ferrara, bferrara($swbno.org
Yolanda Y. Grinstead,
ygrinstead@,swbno.org
Legal Department
625 St. Joseph st., Rm 201
New Orleans, LA 70165

Lane Kollen (lkollen@,jkenn.com)
Stephen Baron (sbaron@,ikenn.com)
Randy Futral (rfutral@ikeru'i.com)
Richard Baudino

(rbaudino(iiken?n.com)
Brian Barber (brbarber(2,ikenn.com)
J. Kennedy & Associates
570 Colonial Park Dr., Suite 305
Rosewell, Ga. 30075

Andy Kowa}czyk,
a.kowalczyk3 50no@gmail.com
1115 Congress St.
New Orleans, LA 70117

Susan Steven Miller,
smiller@earthjustice.org
aluna(iearthjustice.org
nthorpe@,earthj ustice.org
1625 Massachusetts Ave., NW, Ste. 702
Washington, DC 20036

Rev. Gregory Manning,
gmanningl973@,yahoo.com
Pat Bryant, pat46bryant@,yahoo.com
Happy Johnson, 504-315-5083,
hjohnsonl081@.gmail.com
Sylvia McKenzie,
sylkysmooth.sm@cox.net
c/o A Community Voice
2221 St. Claude Ave.

New Orleans, LA 7011

Myron Katz, PhD.,
Myron.bernard.katz@,gmail.com
Myron.Katz@EnergyRater.com
302 Walnut St

New Orleans, La 70118

John H. Chavanne,
jchav@lbellsouth.net
111 West Main st., Suite 2B
PO Box 807

New Roads, LA 70760-8922

Grace Morris,
Grace.Morri4sierraclub.org
4422 Bienville Ave

New Orleans, LA 70119

Dave Stets, Dave.Stets@,BySolar.net
2101 Selma St.

New Orleans, LA 70122

Julie DesOrmeaux Rosenzweig,
Julie.Rosenzweig@,sierraclub.org
PO Box 8619

New Orleans, LA 70182

DocketNo. UD-18-07

Crescent City Power Users' Group's
Reply to ENO's Opposition to, and
Memorandum in Support of,
Advisors' Motion to Strike

9



New Orleans, Louisiana, this ?64 k day of April, 2019.

?m, =;= )4%

CHARLES M. PISANO

%
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