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MAY IT PLEASE THE COURT:  
 

Petitioners-Applicants, the Deep South Center for Environmental Justice, VAYLA New 

Orleans, Justice and Beyond, 350 New Orleans, Sierra Club, Mr. Theodore Quant and Ms. 

Renate Heurich, respectfully petition this Court for certiorari review of the Opinion rendered by 

the Fourth Circuit Court of Appeal that is contrary to the Open Meetings Law (“OML”).1 This 

application arises from a challenge by truthful, directly impacted residents to the use of lying 

paid actors at public meetings who advocated for and were secretly compensated by a regulated 

corporation to win the approval of the New Orleans City Council (“City Council”) for a 

construction project that would net the corporation tens of millions of dollars in profits. 

STATEMENT OF WRIT CONSIDERATIONS 
 

1. The Fourth Circuit misinterpreted the application of the Open Meetings Law to 
a public deliberative process in which an advisory committee violated the 
statute, and issued an Opinion that will have a significant detrimental effect on 
the public interest, meriting review under La. S.Ct. Rule X, §1(a)(4). 
 

It is the judgment of the Fourth Circuit that the District Court erred by voiding a decision 

of the City Council, which adopted a recommendation made in violation of the Open Meetings 

Law by the Utility, Cable, Telecommunications and Technology Committee (“Council 

Committee”). Both the City Council and the Council Committee cast majority votes in favor of 

Resolution 18-65 to approve an application for the construction of a gas plant in New Orleans 

East by Entergy New Orleans, LLC (“Entergy” or ENO”).2 According to the Fourth Circuit:  

Based on our review of the record, we find that the trial court should not have 
voided the Resolution. As discussed, while we agree the Open Meetings Law was 
violated at the Committee meeting, we also find that there were no Open 
Meetings Law violations at the Council meeting. . . . The Council is free to 
accept, modify, or reject any or all of the Committee’s recommendations. 
Therefore, the trial court erred in determining that . . . violations that occurred at 
the Committee could render the Resolution voidable.3 
 
The Fourth Circuit Opinion erroneously rests on drawing a distinction between the City 

Council’s binding decision and the Council Committee’s advisory recommendation. However, 

such a distinction does not exist in the OML. The plain language of the statute defines a “public 

                                                           
1 Fourth Circuit Opinion, Case No. 2019-CA-0774 c/w 0775, at 17 (Feb. 12, 2020) (App. A). 
2 Entergy New Orleans, LLC was not a party in the OML enforcement action. Entergy moved for 
an appeal pursuant to La. C.C.P. art. 2086, which allows an appeal when an unnamed party could 
have properly intervened in the trial court. 
3 See Fourth Circuit Opinion at 17 (App. A). 
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body” subject to the OML as “city governing authorities” as well as a public body that 

“possesses policy making, advisory, or administrative functions, including any committee . . . 

.” La. R.S. 42:13(A)(2) (emphasis added). The OML applies equally, without distinction, to both 

the City Council and the Council Committee and their decisions in a public deliberative process.  

Additionally, the Fourth Circuit Opinion is inconsistent with the canon of statutory 

construction, which expressly requires that the OML “shall be construed liberally.” La. R.S. 

42:12(A).  

The Fourth Circuit Opinion will have a significant detrimental effect on the public 

interest by allowing an advisory committee to meet in secret and form a deliberative process in 

violation of the OML. Review by this Court is merited pursuant to La. S.Ct. Rule X, §1(a)(4). 

2. The Fourth Circuit Opinion conflicts with decisions by the Louisiana Supreme 
Court and other courts of appeal which recognize an advisory committee is part 
of a deliberative process that is subject to the Open Meetings Law, meriting 
review under La. S.Ct. Rule X, § 1(a)(1). 

 
The Fourth Circuit Opinion conflicts with previous rulings by the Louisiana Supreme 

Court and rulings by other appellate courts that recognize an advisory committee and the action 

it takes are part of a deliberative process and subject to the Open Meetings Law. See, e.g., Spain 

v. Louisiana High School Athletic Ass'n, 398 So.2d 1386, 1390 (La. 1981) (finding that a 

committee of school principals performs a major policy-making, advisory and administrative 

function in an area that is within the primary control of public bodies listed in the Open Meetings 

Law); Brown v. East Baton Rouge Parish School Bd., 405 So.2d 1148, 1153 (La. App. 1st Cir. 

1981) (affirming decision of the trial court that an advisory committee of a school board is 

prohibited by the Open Meetings Law from making decisions in closed door meetings). 

In the case at issue, the Fourth Circuit determined that there were several egregious 

violations of the OML by the Council Committee: 

Not only was the agenda untimely changed in violation of the Open 
Meetings Law, but the record reflects that members of the public were deprived of 
the opportunity to observe the meeting and provide comments during the public 
comment period at the Committee meeting due to both the change in procedure 
and the barring of comments from members of the public who were made to wait 
in the hallway due to limited space. The record shows that members of the public 
who attended the meeting were prohibited from entering the meeting room and 
were told that there was no available space. They were also told they could not fill 
out comment cards to provide comments unless they were in the meeting room. 
The record also reflects that the individuals whom Entergy paid to attend the 
meeting and show support for the NOPS did not leave the meeting room once 
they made comments, and many members of the public left without having the 
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opportunity to observe the Committee meeting or provide comment because they 
believed they would not be able to enter the meeting at all. The purpose of the 
Open Meetings Law is to allow members of the public to observe the meetings of 
their governing bodies and voice their opinions in the decision-making process, 
and this purpose was not served at the Committee meeting. La. R.S. 42:12(A); 
Joseph, 2001-1951, p. 14, 805 So.2d at 409; Delta Development Company, Inc., 
451 So.2d at 138. Thus, we find that the Committee violated the Open Meetings 
Law at its February 21, 2018 meeting.4  
 
However, the Fourth Circuit Opinion does not address the substantial role of the Council 

Committee in the deliberative process to hear the closing arguments of the parties to the 

proceeding, weigh the evidence, select the gas plant over other options, and recommend its 

approval to the City Council. With the exception that it is comprised of five elected City 

Councilmembers, the Council Committee is not unlike other advisory committees whose 

recommendations “constitute an element of the formulation of public policy.” La. Atty. Gen. Op. 

No. 01-81 (Mar. 28, 2001).5  

Contrary to Louisiana jurisprudence, the Fourth Circuit Opinion essentially divorces from 

the deliberative process the Council Committee’s recommendation that was made in violation of 

the OML. This is in conflict with established Louisiana jurisprudence that recognizes an advisory 

committee, which is part of a public deliberative process, is subject to the OML. Spain, 398 

So.2d 1390; Brown, 405 So.2d 1153. Review by this Court is merited pursuant to La. S.Ct. Rule 

X, § 1(a)(1). 

3. The Fourth Circuit decided a significant issue of law that should be resolved by 
this Court regarding the availability of a remedy under the Open Meetings Law 
when a public body adopts an action recommended by a committee that is in 
violation of the Open Meetings Law, meriting review under La. S.Ct. Rule X, § 
1(a)(2). 

 
The Fourth Circuit Opinion holds that there is no remedy under the OML for the City 

Council’s decision to adopt the Council Committee’s recommendation that was made in 

violation of the Open Meetings Law. This Opinion reverses, in part, the judgment of the trial 

court that voided the City Council’s decision. According to the Opinion: 

Because it is only the Council’s decision which ultimately has binding effect, and 
no [OML] violation occurred at the Council’s meeting, no remedy is necessary 
where no violation occurred.6 

                                                           
4 Fourth Circuit Opinion at 11-12 (App. A). 
5 La. Atty. Gen. Op. No. 01-81, citing La. Atty. Gen. Op. No. 89-481; La. Atty. Gen. Op. No. 89-
481, citing La. Atty. Gen. Op. No. 79-132. 
6 Fourth Circuit Opinion at 17-18 (App. A) (Emphasis added). The Fourth Circuit’s finding that 
no OML violation occurred at the City Council’s meeting is contradicted by the record showing 
that Entergy and its supporters were allowed to enter the meeting room through a private 
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No previous case holds, as the Fourth Circuit now holds, that egregious violations of the 

OML are irrelevant if the next stage in the decision-making process is conducted in compliance 

with the OML. If this Opinion is allowed to stand, it will deny the right of thousands of 

Louisiana residents to participate in democracy at the local and state level. The effects of this 

decision go well beyond the City Council and the residents of New Orleans by setting a new and 

dangerous legal standard that completely undermines the Open Meetings Law. Committees, 

subcommittees, and advisory boards are subject to the Open Meetings Law and carry out public 

policy decisions in each of the 64 parishes, numerous school boards, over 300 incorporated 

places (cities, towns, and villages), and at least 12 government agencies. The Fourth Circuit’s 

decision will give permission to these committees, subcommittees and advisory boards to meet in 

secret and take other actions in violation of the OML with impunity. Furthermore, the decision 

will allow public bodies to make binding decisions that adopt the recommendations made by 

committees, subcommittees, and advisory boards in violation of the OML. This is a materially 

unjust result, unimaginable to the Louisiana Legislature that enacted the OML, and, repulsive to 

the framers and voters who adopted and approved the basic guarantee in the Louisiana 

Constitution that “[n]o person shall be denied the right to observe the deliberations of public 

bodies . . . .” La. Const. art. XII, § 3 [emphasis added]. The Fourth Circuit Opinion is an affront 

to basic democratic principles and violates Louisiana law and policy favoring open and 

transparent public deliberations.  

The Louisiana Attorney General has consistently explained that “the intent of the Open 

Meetings Law would be frustrated if committee meetings are closed to the public.”7 Court 

decisions from other states require every step of the decision-making process must comply with 

the open meetings laws.8 

                                                           
entrance and take seats while the doors to the public were locked and over 100 people waited in 
line to enter; people were denied entry to the room after the meeting started; and people forced to 
wait outside the meeting room could not observe the meeting. Amended Petition in Case No. 18-
3843 (June 7, 2018): Affidavit of Happy Johnson, ¶ 11; Affidavit of Patrick Bryant, ¶ 14; 
Affidavit of Ted Quant, ¶ 16); Affidavit of Minh Thanh Nguyen, ¶¶ 16-17; Affidavit of Margaret 
“Meg” Logue, ¶¶ 11-12; Affidavit of Renate Heurich, ¶ 24. 
7 Id. 
8 See, e.g., Times Pub. Co. v. Williams, 222 So. 2d 470, 473 (Fla. Dist. Ct. App. 1969); 
Sacramento Newspaper Guild v. Sacramento Cty. Bd. of Sup’rs, 263 Cal. App. 2d 41, 50, 69 Cal. 
Rptr. 480, 487 (Ct. App. 1968) (“Only by embracing the collective inquiry and discussion stages, 
as well as the ultimate step of official action, can an open meeting regulation frustrate these 
evasive devices.”); Orange Cty. Publications, Div. of Ottaway Newspapers, Inc. v. Council of 
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Review by this Court is necessary to prevent this evisceration of the OML, pursuant to 

La. S.Ct. Rule X, § 1(a)(2). 

STATEMENT OF THE CASE 
 

This is a challenge by truthful, directly impacted residents to the use of lying paid actors 

at public meetings who advocated for and were secretly compensated by a regulated corporation 

to win the approval of the City Council for a construction project that would net the corporation 

tens of millions of dollars in profits. Not only did these paid actors openly and flagrantly lie 

about who they were and why they were there, exactly as they were paid to do, they also 

physically displaced dozens of directly impacted people who wanted to observe and participate 

in deliberations which were required to be open to the public under the OML. The use of paid 

actors was intended to limit residents who opposed the proposed the gas plant from being heard 

at City Council meetings.  This blatant mockery of democracy rightly brought down a storm of 

scorn and criticism on the City locally and nationally. 

Petitioners-Applicants are local public interest organizations and individual New Orleans 

residents who were awarded judgment in their favor in an OML enforcement action against the 

City Council.9 The lawsuit brought by Petitioners-Applicants involves the egregious actions by 

Entergy, who covertly use paid actors to pose as concerned residents at City Council meetings 

and speak in support of Entergy’s application to build a gas-fired power plant in the East New 

Orleans community. Petitioners-Applicants prevailed in the judgment of the District Court that 

was in their favor and against the City Council for violations of the OML. 

As a remedy for the violation of the OML, the District Court voided the decision made by 

the Council Committee that voted to recommend adoption of Resolution 18-65 to approve the 

construction of a gas plant by Entergy.10 The District Court also voided the decision made by the 

City Council that adopted this unlawful recommendation.11 The Fourth Circuit reversed the 

remedy imposed by the District Court despite finding that “members of the public were deprived 

                                                           
City of Newburgh, 60 A.D.2d 409, 415, 401 N.Y.S.2d 84, 89 (1978); City of New Carrollton v. 
Rogers, 287 Md. 56, 70–73; 410 A.2d 1070, 1078–1079 (1980) (finding that the deliberative and 
decision-making process in its entirety which must be conducted in meetings open to the public 
since every step of the process, including the final decision itself, constitutes the consideration or 
transaction of public business). 
9 District Court Judgment, Case No. 2018-3843 (July 2, 2019) (App. B). 
10 Id. 
11 Id. 
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of the opportunity to observe the [Council Committee] meeting and provide comments during 

the public comment period”12 and the purpose of the OML was not served at the Council 

Committee meeting.13 This denial of any remedy, despite the Fourth Circuit’s finding that the 

OML was violated, is contrary to the OML and must be reversed. To date, the Supreme Court has 

reviewed the application of the OML to a variety of entities and their contested decisions.14 

Direction is needed by the Supreme Court, as the Court has never interpreted the Louisiana 

constitutional protection of the right to direct participation or interpreted the OML on the 

question of whether a remedy is available in instances where a public body adopts a committee 

recommendation made in violation of the OML. 

1. Factual Background 
 

This case involves outrageous actions by Entergy to attack the democratic process of the 

City Council’s public meetings and Entergy’s extraordinary efforts to conceal these acts.  It also 

shows the apparent failure of the City Council and Council Committee to allow residents to enter 

the meeting rooms to observe and comment. 

 Petitioners-Applicants presented key facts, which were known to the City Council, of 

Entergy’s use of paid actors to show sham support at City Council and Council Committee 

public meetings.15 These facts were later confirmed and further detailed in a written report of an 

independent investigation of ENO’s use of paid actors.16  

The public meetings at issue in this appeal are part of the City Council’s consideration of 

whether or not to approve Entergy’s application to build a gas-fired power plant in New Orleans 

East.  

On June 20, 2016, Entergy filed an initial application with the City Council for  

authorization to build the gas-fired power plant. The City Council established Council Docket 

No. UD 16-02 to consider the application. The Council set a procedural schedule for  

                                                           
12 Fourth Circuit Opinion at 11.  
13 Id. at 12. 
14 The Supreme Court cases include New Orleans Bulldog Society v. La. Society for the 
Prevention of Cruelty to Animals, 222 So.3d 679 (La. 2017); La. High School Athletics 
Association, Inc. v. State, 107 So.3d 583 (La. 2013); Greemon v. City of Bossier City, 65 So.3d 
1263 (La. 2011); and Spain v. Louisiana High School Athletic Association, 398 So.2d 1386 (La. 
1981). 
15 Amended Petition at ¶ 85. 
16 Entergy New Orleans, LLC, Investigation Final Report (Oct. 29, 2018).  
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Entergy’s application. On August 10, 2017, the City Council issued Resolution No. R-17-426, 

which, among other things, directed the Council Utilities Regulatory Office (“CURO”) to 

conduct one public hearing on Entergy’s Application in the City Council Chambers. This 

meeting was scheduled on October 16, 2017.  

A. October 16, 2017 Evening Public Hearing 

On October 16, 2017, members of the public, many of whom opposed ENO’s 

application, arrived well before the announced start time of 5:30 pm for the public hearing. They 

were informed that the meeting room doors would be unlocked at 5:00 pm, 30 minutes before the 

scheduled start time for the meeting. Two buses of ENO supporters arrived around 4:00 pm. 

These individuals were immediately permitted to enter the meeting room.  

Many Vietnamese American and African American residents, who live in the 

neighborhood where the gas plant was proposed to be built, as well as residents from other 

neighborhoods, wanted to speak in opposition to the construction of the plant but were not 

allowed in the room when they arrived and many left when it became clear that, as a result of the 

large crowd of ENO supporters admitted earlier into the meeting room and that remained in their 

seats throughout the meeting, they would not be able to comment. An hour into the hearing, 

Council staff announced that there the meeting had a cut-off time that would not allow for 

everyone to comment and asked people to stop filling out comment cards. At one point, then-

Councilmember Susan Guidry asked people to leave the room when they were done speaking so 

that others who were outside could come in and provide comment. However, few, if any, of the 

ENO supporters wearing the orange pro-gas plant t-shirts left. 

B. February 21, 2018 Council Committee Public Meeting 
 

Following the completion of the procedural schedule under Council Docket No. UD-16-

02, the Council Committee met on February 21, 2018, to consider a draft Resolution that 

approved one of the two options for the construction of a gas-fired power plant. If approved by 

the Council Committee, the draft Resolution would then be recommended to the City Council. 

An agenda published five days prior to the meeting stated that each party to the proceeding 

would be given 15 minutes for closing argument, and each non-party would be allowed two 

minutes for comment.  
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 Many members of the public arrived at the designated meeting site at approximately 9:30 

am, 30 minutes before the meeting was scheduled to begin. At that time, the doors to the meeting 

room were locked and no one was allowed to enter.17 Approximately 70 people were denied 

entry to the meeting by security, allegedly because there was no more space in the meeting 

room.18 

The majority of these individuals were residents of New Orleans East and the Lower 

Ninth Ward.19 For example, VAYLA New Orleans (“VAYLA”), a multi-racial community 

organization in New Orleans East, organized two buses to transport 67 community members 

from New Orleans East to the meeting. The community members arrived at the meeting room at 

approximately 9:20 am.20 However, VAYLA representatives were informed that the room was at 

capacity and that none of the community members would be admitted.21 The community 

members were not allowed in the meeting even though there were empty seats in the room.22 

During the meeting, Councilmembers acknowledged that people had been shut out of the 

proceeding. Then-Councilmember Susan Guidry observed that ENO “bused in a lot of people 

early and so it filled up the room so people couldn’t get in. I’m just saying, hey, it’s a strategy.”23  

Many members of the public waited outside of the meeting room for three hours or more 

without being admitted.24 In fact, despite VAYLA members waiting approximately four to five 

hours, only three individuals from VAYLA were permitted to comment, and very few other 

members of VAYLA were allowed to even enter the room.25 At no time were those who were 

                                                           
17 Amended Petition: Affidavit of Margaret “Meg” Logue, ¶ 5 (“Logue Affidavit”); Affidavit of 
Dr. Beverly L. Wright (“Wright Affidavit”), ¶¶ 13, 15; Affidavit of Dynisha Dianne Hugle, ¶ 9 
(“Hugle Affidvait”).   
18 Amended Petition: Affidavit of Ted Quant, ¶¶ 8, 10; Logue Affidavit, ¶ 5; Affidavit of Renate 
Heurich (“Heurich Affidavit”), ¶ 8; Affidavit of Grace Morris (“Morris Affidavit”), ¶ 9; 
Affidavit of Patrick Henry Bryant, ¶ 9 (“Bryant Affidavit”); Affidavit of Robert D. Sullivan, 
(“Sullivan Affidavit”) ¶ 17; Affidavit of Jacob Horwitz, ¶ 7; Affidavit of Andrew Wells, ¶ 8.  
19 Amended Petition: Logue Affidavit, ¶ 5; Bryant Affidavit, ¶ 8. 
20 Amended Petition: Affidavit of Minh Thanh Nguyen, ¶ 16 (“Nguyen Affidavit”); Hugle 
Affidavit, ¶ 7. 
21 Amended Petition: Nguyen Affidavit, ¶¶ 6, 8; Hugle Affidavit, ¶ 9. 
22 Amended Petition: Brown Affidavit, ¶ 12; Logue Affidavit, ¶ 7; Nguyen Affidavit, ¶¶ 9, 10; 
Wright Affidavit, ¶ 18; Bryant Affidavit, ¶ 11; Sullivan Affidavit, ¶ 12. 
23 See Kevin Litten, Chamber renovation creates headaches for N.O. City Council, The Times-
Picayune (Mar. 7, 2018). 
http://www.nola.com/politics/index.ssf/2018/03/city_hall_renovation_council.html 
24 Amended Petition: Brown Affidavit, ¶ 12; Logue Affidavit, ¶ 7; Nguyen Affidavit, ¶¶ 9, 10; 
Wright Affidavit, ¶ 18; Bryant Affidavit, ¶ 11; Sullivan Affidavit, ¶ 12. 
25 Amended Petition: Nguyen Affidavit, ¶¶ 13-15.  
 

http://www.nola.com/politics/index.ssf/2018/03/city_hall_renovation_council.html
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barred from the meeting room informed regarding whether they would ever be permitted to 

speak. 

The Council Committee used a comment card process. An individual fills out a comment 

card and gives that card to a designated Council employee. During the public comment period, 

the Council Committee Chair calls individuals up to speak based on these cards. An individual 

who does not fill out a comment card is not permitted to speak at the public meeting. 

Many of the individuals who were locked out of the meeting filled out comment cards. 

Ms. Grace Morris of the Sierra Club attempted to give these comment cards to Mr. Keith 

Lampkin, Chief of Staff to then-Council Committee Chair and Councilmember Jason R. 

Williams, so that those who were locked out of the meeting could get in the queue to speak. Mr. 

Lampkin told Ms. Morris that he could only accept comment cards from people inside the room 

and that “there would be no way to facilitate everyone speaking [that day].”26 Mr. Lampkin also 

refused to ask people to leave after they made public comments so that others could come inside 

the meeting room and comment.27 At no time during the meeting were those citizens who were 

barred from entering the meeting room informed regarding whether they would ever be 

permitted into the room or whether they would be permitted to speak.  

During this public comment period, the Chair failed to follow the instructions provided in 

the official agenda notice.28 The agenda notice expressly stated that parties to the underlying 

proceeding would not be allowed to speak during the public comment period. The Chair did not 

enforce this rule or even inquire if the speaker was a party. He never announced that the 

provision of the agenda notice limiting who could speak was being abandoned. Thus, Dr. 

Beverly Wright, Executive Director of the Deep South Center for Environmental Justice, a party 

to the underlying Entergy gas plant proceeding, never filled out a comment card and never spoke 

during the public comment period because the written directive in the agenda notice expressly 

stated that parties would be prevented from speaking.29 Similarly, Ms. Grace Morris of the Sierra 

Club did not fill out a comment card because her understanding was that she and members of the 

Sierra Club, a party to the underlying proceeding, would not be allowed to comment at the public 

                                                           
26 Amended Petition: Morris Affidavit, ¶ 12. 
27 Id. 
28 Amended Petition: Exh. 7 - Council Committee Agenda Notice.  
29 Amended Petition: Wright Affidavit, ¶ 23. 
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session.30 It is impossible to know how many members of the Deep South Center for 

Environmental Justice, the Sierra Club, 350 New Orleans, and other parties to the underlying 

proceeding did not attend all or part of the meeting because they believed that, based on the 

agenda notice, they would not be permitted to speak during the public comment session. 

However, Entergy employees and representatives were allowed by the Chair to speak during the 

public comment session even though Entergy was a party to the underlying proceeding. 

To summarize, while supporters of Entergy (who were later discovered to be actors paid 

to attend the meeting and show support for Entergy) were given preferential access to the 

meeting room, approximately 70 members of the public were prohibited from entering the 

meeting due to purported limited space. Moreover, the procedures outlined in the agenda 

regarding who was allowed to speak at the meeting were not followed. At the conclusion of the 

meeting, the Council Committee voted four-to-one to refer the Resolution to the full Council.  

Here again, the evidence demonstrates that professional actors were recruited and paid to 

attend the meeting and present public comments as though they were concerned citizens in 

support of Entergy’s proposed gas plant.31 This was a hostile tactic designed to not only present 

sham support for Entergy’s proposed gas plant, but also take space in the meeting room for the 

real concerned residents of New Orleans to observe the meeting and comment.32 In each of the 

public meetings on October 16, 2017 and February, 21, 2018, real concerned residents were 

denied access to the meeting rooms where they could observe and/or make comments for the 

purported reason that there were no seats available. 

Directly after this meeting, Ms. Renate Heurich, Vice President of 350 New Orleans, sent 

an email to the City Council regarding the manner in which the UCTT Committee meeting was 

conducted. Specifically, Ms. Heurich stated: 

I understand that approximately 50-60 community members who arrived at 9:30 
this morning were not able to go inside the auditorium due to limited space inside. 
However, when we kept receiving text messages with pictures of empty seats we 
became upset and started shouting to be let in. After waiting for about 90 minutes, 

                                                           
30 Amended Petition: Morris Affidavit, ¶ 14. 
31 See Michael Isaac Stein, Actors were paid to support Entergy’s power plant at New Orleans 
City Council meetings, The Lens (May 4, 2018), https://thelensnola.org/2018/05/04/actors-were-
paid-to-support-entergys-power-plant-at-new-orleans-city-council-meetings/. (“The Lens 
article”). 
32 Original Brief of Petitioners-Appellees, Deep South Center for Environmental Justice et al., 
Case No. 2019-Ca-0774 c/w 0775, at 9-10 (Dec. 2, 2019). 
 

https://thelensnola.org/2018/05/04/actors-were-paid-to-support-entergys-power-plant-at-new-orleans-city-council-meetings/
https://thelensnola.org/2018/05/04/actors-were-paid-to-support-entergys-power-plant-at-new-orleans-city-council-meetings/
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a limited number of people were allowed access. But even as more and more 
people left the building, nobody else was allowed to enter, except for another 
small group a good while later.  
 
Around 12:30, 2 1/2 hours into the meeting, about 20 people were still waiting 
outside, some of them sitting on the floor. Many others had given up and left. 
When someone else exited, I entered the room and saw at least 20/30 empty seats 
right where I was. Security told me I was not allowed in, but I proceeded down 
the steps, pointing to the many empty seats. Consequently, security motioned a 
second security guard to escort me out. I told him that I wanted to sit in one of the 
numerous empty seats, but he insisted that I leave the room. I complied because I 
didn't want to get arrested even though I just wanted to participate in a public 
meeting.33 
  
The Council Committee did not offer any response when it was notified during the public 

comment session that paid actors were in the meeting room. Nor did the Council, other than 

Councilmember Guidry, respond to an email by Appellee Renate Heurich documenting the fact 

that residents were denied the opportunity to observe and comment.34 

On March 6, 2018, attorneys representing 350 New Orleans sent a letter to the City 

Council stating that the manner in which the Council Committee conducted the public meeting 

constituted a significant violation of the OML and requested that the Council require the Council 

Committee to conduct a second public meeting that complied with the OML.35 The letter was 

included on the regular meeting agenda of the City Council.  During this meeting, a 

representative made an oral comment to the City Council in which she discussed the Open 

Meetings Law violations presented in the letter. The City Council never responded.  

C. March 8, 2018 Full Council Meeting 

On March 8, 2018, the full Council considered the Council Committee’s vote in favor of Council 

Resolution No. R-18-65. People arrived early and formed a line outside of the meeting room 

more than hour before the meeting was to start at 10:00 am. In contrast, Entergy employees were 

escorted to a separate entrance (not accessible to the public) and were seated in the meeting room 

as people waited to be admitted outside of the locked doors.36 Mr. Patrick Bryant observed the 

ENO employees being led into the meeting room through this private entrance.37 He and others 

                                                           
33 Amended Petition: Heurich Affidavit, Exh. 1. 
34 Amended Petition: Heurich Affidavit, ¶ 21. 
35 Letter from William P. Quigley, Susan Stevens Miller, and Jill Tauber to the New Orleans 
City Council (Mar. 6, 2018). 
36 Amended Petition: Johnson Affidavit, ¶ 11. 
37 Amended Petition: Bryant Affidavit, ¶ 14. 
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proceeded to enter the room through this same entrance and were confronted by an Entergy 

employee who attempted to physically block them, but Mr. Bryant and a few others were able to 

enter.38 Like at the February 21, 2018 meeting, members of the public were prevented from 

attending the public meeting.39 Approximately 30 people were forced to wait outside, and some 

left after waiting for hours.40 

2. The Litigation 

On April 19, 2018, Plaintiff/Appellants filed an OML complaint pursuant to La. R.S. 

42:25(C). This lawsuit sought remedies for two public meetings held by the City Council and the 

Council Committee that denied them and other New Orleans residents the right to direct public 

participation under the Louisiana Constitution, Article XII, Section 3; and, under La. R.S. 

42:14(D), the statutory right to an open meeting and to comment on a public meeting agenda 

item prior to a vote being taken on it by the public body. In response, the City Council filed its 

opposition on July 3, 2018. The District Court held a hearing in which oral arguments were 

presented on July 19, 2018. 

At the June 14, 2019 hearing, the District Court orally presented its judgment on the 

OML complaint in favor of Plaintiffs/Appellants. The District Court carefully examined the facts 

and the law and appropriately set the process aside as a violation of the OML. The District Court 

upheld this right in rendering a judgment “to make sure that . . . citizens voices are heard” at City 

Council meetings.41 

On July 2, 2019, the District Court issued the written judgment which ruled that the 

Council Committee public meeting on February 21, 2018 violated the OML.42 This judgment 

voided the vote taken by the Council Committee in favor of approving Entergy’s gas plant 

application and also voided the action taken by the Council which adopted Council Committee’s 

action as it was void ab initio.  

The City Council and Entergy filed an appeal of the District Court’s decision in the 

Fourth Circuit. Both parties argued 1) that Entergy was not a public body and any action taken 

                                                           
38 Id.  
39 Amended Petition; Quant Affidavit, ¶ 16); Nguyen Affidavit, ¶¶ 16-17. 
40 Amended Petition: Logue Affidavit, ¶¶ 11-12; Heurich Affidavit, ¶ 24. 
41 Excerpt of District Court Hearing Transcript at 5 (June 14, 2019) (App. C). 
42 District Court Judgment (App. B). 
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by Entergy does not render the Resolution voidable; 2) any violation at the Council Committee 

meeting was cured by the full Council meeting; and 3) the trial court abused its discretion in 

voiding the resolution. 

On February 12, 2020, the Fourth Circuit rendered its decision. The Fourth Circuit found 

that the Council Committee violated the OML. With regard to the published agenda for the 

February 21, 2018 meeting, the Fourth Circuit found that the procedure for allowing public 

comment was altered and thus the Council Committee did not follow the meeting agenda as 

published.43 This change to the procedure of the agenda was made less than twenty-four hours 

before the meeting, in violation of La. R.S. 42:19(A)(1)(b)(ii)(aa).44  

The Fourth Circuit also found that members of the public were deprived of the 

opportunity to observe the meeting and provide comments during the public comment period at 

the Committee meeting due to both the change in procedure and the barring of comments from 

members of the public who were made to wait in the hallway due to limited space.45 Specifically, 

the Fourth Circuit found: 

The record shows that members of the public who attended the meeting were 
prohibited from entering the meeting room and were told that there was no 
available space. They were also told they could not fill out comment cards to 
provide comments unless they were in the meeting room. The record also reflects 
that the individuals whom Entergy paid to attend the meeting and show support 
for the NOPS did not leave the meeting room once they made comments, and 
many members of the public left without having the opportunity to observe the 
Committee meeting or provide comment because they believed they would not be 
able to enter the meeting at all.46 
 
However, with regard to the full Council meeting held on March 8, 2018, the Fourth 

Circuit found that no violation of the OML occurred at this meeting.47  

The Fourth Circuit noted the different purposes of the City Council and the Council 

Committee in the deliberative process. The Council Committee meeting was meant to provide 

the City Council with a recommendation on Entergy’s application, and the Council Committee 

took the action of making such a recommendation, as it is required to do under the Council’s 

own regulations.48 In contrast, the City Council meeting was “meant to put the recommendation 

                                                           
43 Fourth Circuit Opinion at 10. 
44 Id. at 11. 
45 Id. at 11-12. 
46 Id. at 12. 
47 Id. at 12-13. 
48 Id. at 16. 
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of the Council Committee to full vote, adopting the Resolution and giving Entergy approval . . . 

.”49 

 Finally, the Fourth Circuit found that despite the trial court’s great discretion, the trial 

court should not have voided the Resolution, because there was no OML violation at the full 

Council meeting and the full Council was free to accept, modify or reject the Council 

Committee’s recommendation.50 According to the Fourth Circuit, because only the full Council’s 

decision ultimately has binding effect, no remedy is necessary.51  

This timely Application followed. 

ASSIGNMENT OF ERRORS 
 

1. The Fourth Circuit erred in its interpretation and application of the OML by 

failing to: (i) accord the plain meaning to La. R.S. 42:13(A)(2), (A)(3) and La. 

R.S. 42:13(A)(1); (ii) adopt an approach to OML interpretation that protects 

residents’ rights to observe and comment at public meetings; and (iii) give effect 

to the legislative intent which expressly requires that the provisions of the OML 

be construed liberally. La. R.S. 42:12(A). 

2. The Fourth Circuit erred in its construction of the Louisiana Constitution Article 

XII, Section 3 by failing to i) recognize the right to observe and comment is an 

individual right and ii) distinguish between the right to observe a public meeting 

and the right to comment at that meeting. 

SUMMARY OF THE ARGUMENT 
 

Despite concluding that serious violations of the OML occurred during the Council 

Committee meeting on February 21, 2018, the Fourth Circuit denied the residents who were 

severely harmed any remedy for those violations. In this case of first impression, the Petitioners-

Applicants seek review of the Fourth Circuit Court decision essentially approving an openly 

corrupted deliberative process that violated the OML. This Court should grant the requested writ 

and overturn the Fourth Circuit Opinion because the Fourth Circuit erroneously ignored 

                                                           
49 Id.  
50 Fourth Circuit Opinion at 17. 
51 Id. at 17-18. 
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Petitioners-Applicants’ state constitutional right to direct participation, failed to apply the proper 

standard of statutory interpretation set forth in the OML; and incorrectly interpreted the OML. 

Specifically, the Fourth Circuit incorrectly held that egregious violations of the OML are 

irrelevant if the next stage in the decision-making process is conducted in compliance with the 

statute. Pursuant to this decision, the committees and advisory boards operating under the 

authority of a full public body may now violate the OML with impunity, knowing that residents 

adversely affected by these violations will have no remedy or recourse. 

In resolving this significant issue of law for the first time, the Fourth Circuit 

misinterpreted La. R.S. 42:13(A)(2), which provides that the OML applies to committees if the 

committee possesses “policy making, advisory, or administrative functions.” The Fourth Circuit 

erroneously divorced the Council Committee’s meeting and action from City Council’s meeting 

and action, rather than correctly interpreting this section as creating and applying the OML to 

their joint deliberative process. To reach the erroneous conclusion that “no remedy is 

necessary,"52 the Fourth Circuit reasoned that the full City Council is not bound by the actions of 

the Council Committee and only the City Council’s decision was binding.   

The Fourth Circuit’s conclusion is contrary to the plain meaning of the OML, which 

expressly provides that the OML applies to advisory as well as policy making committees. 

Statutes must be read to give each provision effect. However, the Opinion renders the term 

“advisory” meaningless. Moreover, the Fourth Circuit’s conclusion is inconsistent with the canon 

of statutory construction expressly set forth in the OML. La. R.S. 42:12(A) requires that “the 

provisions of [La. R.S. 42:11 through La. R.S. 42:28] shall be construed liberally.” The Fourth 

Circuit’s restricted the OML to only the decision of the Council Committee and not the entire 

deliberative process. This disregard of the expressed requirement for liberal construction of the 

OML warrants review. 

The Fourth Circuit’s Opinion also is logically inconsistent. According to the Fourth 

Circuit the sole purpose of the March 8, 2018 meeting of the City Council was to consider the 

recommendation made by the Council Committee. Yet, the Fourth Circuit concludes that the 

Council Committee meeting at which the recommendation was adopted was not a “necessary 

52 Id. at 18. 
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component” of the Resolution’s passage.53 If the Council Committee had not made a 

recommendation in which it selected one of two options for a gas plant, there would have been 

no need for the City Council meeting to consider that recommendation. Not only was the Council 

Committee recommendation a necessary component of the City Council meeting, this 

recommendation was the only component of the March 8, 2018 meeting. Without the 

recommendation, the meeting of the City Council would not have occurred. 

The Fourth Circuit also incorrectly concludes that the full City Council did not violate the 

OML. Under the Louisiana Constitution, the public has a right to observe public meetings. It is 

clear beyond question: all members of the public have an absolute right to observe the meeting. 

The City Council violated the Open Meetings Law when members of the public were 

excluded from the March 8, 2018 public meeting for hours. More than 20 residents were barred 

from attending the March meeting for over two hours. 

Moreover, Louisiana courts carefully consider the facts and circumstances of prior events 

leading to a public meeting where a violation of the Open Meetings Law is alleged.54 The 

Council Committee and the City Council certainly are under a legal obligation to protect the 

public’s right to observe and comment at public meetings. The Court should note that the OML 

violations that occurred at the February 21, 2018 meeting of the Council Committee was the 

third known instance in just a four-month period in which citizens were denied access to a City 

Council public meeting.55 Rather than take the necessary steps to resolve these violations of the 

law despite requests to do so,56 the City Council simply allowed citizens to once again be denied 

access to the  public meeting on March 8, 2018. The Court should grant review and find that the 

City Council failed in its obligation to protect the public’s right to observe and comment. 

LAW AND ARGUMENT 
 

Louisiana guarantees the right of all people to observe the deliberations of public bodies. 

The Louisiana Constitution, Article XII, Section 3 expressly provides that “[n]o person shall be 

denied the right to observe the deliberations of public bodies and examine public documents, 

                                                           
53 Fourth Circuit Opinion at 17. 
54 See, e.g., Jackson v. Board of Commissioners for Housing Authority of New Orleans, 514 
So.2d 628, 629 (La. App. 4th Cir. 1987) (concluding that the Open Meetings Law was violated 
based, in part, on evidence of events taking place prior to a public meeting).  
55 See Litten, supra note 23. 
56 Amended Petition: Heurich Affidavit, ¶ 21; Bryant Affidavit, ¶ 13. 
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except in cases established by law.” Building upon this foundation, the Louisiana Legislature 

enacted the OML. La. R.S. 42:12(A). See also Wagner v. Beauregard Par. Police Jury, 525 So. 

2d 166, 169 (La. Ct. App. 1988). The OML’s purpose is set forth in La. R.S. 42:12(A): 

It is essential to the maintenance of a democratic society that public 
business be performed in an open and public manner and that the citizens 
be advised of and aware of the performance of public officials and the 
deliberations and decisions that go into the making of public policy. 
Toward this end, the provisions of [La. R.S. 42:11 through La. R.S. 42:28] 
shall be construed liberally. (emphasis added). 

 
The OML requires that “[e]very meeting of any public body shall be open to the public,” 

with limited exceptions. La. R.S. 42:14(A). Public bodies include the board of any political 

subdivision, and any committee or subcommittee thereof. La. R.S. 42:13(A)(2), (A)(3) (emphasis 

added). The Attorney General has determined that the Council, as well as any Council 

committee, is a “public body” for purposes of the OML. La. Atty. Gen. Op. No. 10-0121 (June 7, 

2010). A meeting of a public body occurs when a public body convenes to deliberate or act on 

any matter over which it has supervision, control, jurisdiction, or advisory power. La. R.S. 

42:13(A)(1) (emphasis added). Considered together, these provisions guarantee the public’s right 

to observe the meetings of any public body whenever it meets to perform any official duties. 

Louisiana law further requires that each public body accept public comment. Thus, all 

public bodies are required to allow public comment prior to taking action on an agenda item on 

which a vote is to be taken. La. R.S. 42:14(D). The importance of public comment is highlighted 

by a Louisiana Court of Appeal’s finding that: 

In determining the reasonableness of the Commission’s decision, we must 
review the opinions and concerns raised at the public hearing, as well as 
the testimony presented at trial. Expressions of opinion made by citizens 
to a legislative body serve as a manner by which the legislative body 
learns the will of the people and determines what may benefit the public 
good. 

 
Prest v. Par. of Caddo, 41,039 (La. App. 2 Cir. 6/2/06); 930 So. 2d 1207, 1211.  

Under La. R.S. 42:13(A)(1), the OML applies even when a committee is only serving an 

advisory function. Thus, even when a committee serves only an advisory function, that 

committee is a public body, and the convening of a quorum of the committee constitutes a public 

meeting as defined in La. R.S. 42:13. See La. Atty. Gen. Op. No. 16-0170 (Dec. 5, 2016). 
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Finally, the OML establishes the mandate that courts are “to issue all necessary orders to 

ensure compliance and prevent noncompliance with [the statute].” La. R.S. 42:26(B). 

1. Review should be granted to restore the protections guaranteed to all persons 
under the Louisiana Constitution, Article XII, Section 3. 

 
At issue here is a matter central to democracy and government by and for the people. The 

right of Petitioners-Applicants to open meetings is protected by the Louisiana Constitution, 

Article XII, and Section 3, which expressly provides that “[n]o person shall be denied the right to 

observe the deliberations of public bodies . . . except in cases established by law.” The Open 

Meetings Law builds on this constitutional foundation by empowering citizens with enforcement 

authority. La. R.S. 42:25. See also Wagner v. Beauregard Parish Police Jury, 525 So.2d 166, 169 

(La. App. 3d Cir. 1988) (The Open Meetings Law was enacted to ensure the rights of citizens to 

observe and participate in the deliberations of public bodies).  

The Open Meetings Law is to be accorded the highest protection allowed. The Louisiana 

legislature has made it clear that the law is to be liberally construed in favor of sunshine and 

open government. The purpose of this law is set forth in La. R.S. 42:12(A): 

It is essential to the maintenance of a democratic society that public business be 
performed in an open and public manner and that the citizens be advised of and 
aware of the performance of public officials and the deliberations and decisions 
that go into the making of public policy. Toward this end, the provisions of [La. 
R.S. 42:11 through La. R.S. 42:28] shall be construed liberally. 
 
[Emphasis added.] 
 
As explained by the Fourth Circuit Court of Appeals, “the purpose of the Open Meetings 

Law is to allow the public to voice its opinion in the decision making process.” Jackson v. Board 

of Commissioners for Housing Authority of New Orleans, 514 So.2d 628, 629 (La. App. 4th Cir. 

1987). 

Governmental action that is in violation of the Open Meetings Law “shall be voidable by 

a court of competent jurisdiction.” La. R.S. 42:24. For such a governmental action, the Open 

Meetings Law provides the judicial remedy of a “judgment rendering the action void.” La. R.S. 

42:26(A)(4). Furthermore, the Open Meetings Law imbues the court with the “jurisdiction and 

authority to issue all necessary orders to require compliance and prevent noncompliance. . . .” 

La. R.S. 42:26(B). 
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The Fourth Circuit found that the Council Committee’s public proceeding violated the 

Open Meetings Law and, by extension, Louisiana Constitution Article XII, Section 3. However, 

the Fourth Circuit held that the District Court abused its discretion when that court voided the 

Resolution.  

This Court should find that a granting of writ is merited because the Fourth Circuit’s 

interpretation of the OML violates the basic rules of statutory construction and the Fourth Circuit 

erroneously concluded that the full City Council did not violate the Louisiana Constitution.  

The Fourth Circuit misinterpreted the application of the Open Meetings Law to an advisory 

committee of a public body. 

2. The Fourth Circuit misinterpreted the application of the Open Meetings Law to 
an advisory committee of a public body, and creates a manifest injustice in 
holding that there is no remedy under the Open Meetings Law when a public 
body adopts a committee’s recommendation made in violation of the statute. 

 
In Louisiana, “courts should avoid a construction which would render any portion of the  

constitution meaningless.” Succession of Lauga, 624 So.2d 1156, 1166 (La. 1993); Kungys v. 

United States, 485 U.S. 759, 778 (1988) (“It is a ‘cardinal rule of statutory interpretation that no 

provision should be construed to be entirely redundant.’”). When interpreting statutory 

provisions, the courts have found that “[w]hen a law is clear and unambiguous and its application 

does not lead to absurd consequences, the law shall be applied as written and no further 

interpretation may be made in search of the intent of the legislature.”57 “[C]lear and 

unambiguous” denote language that is not “subject to more than one reasonable interpretation.”58 

“[A]bsurd consequences” are results that are contrary to the purpose of the law.59 A court’s goal 

in interpreting the language of a statutory provision should be “to determine the meaning of what 

has been written, not to delete sections from the [c]onstitution on the theory that if conditions 

had been different they would not have been written.”60  

                                                           
57 La. Civ. Code Art. 9. See La. Dep’t of Agric. & Forestry v. Sumrall, 728 So. 2d 1254, 1258 
(La. 1999) (stating that the principle is rudimentary in the civil law). 
58 La. Mun. Ass’n v. State, 773 So. 2d 663, 667 (La. 2000). 
59 See, e.g., In re Coon, 141 So. 2d 112, 121 (La. App. 1st Cir. 1962). 
60 Harrison v. Day, 200 Va. 439, 449, 106 S.E.2d 636, 644 (1959); see also 16 Am. Jur. 2d 
Constitutional Law § 60 (1998); W. Union Tel. Co. v. R.R. Comm’n of La., 45 So. 598, 599 (La. 
1908) (“Constitutions import the utmost discrimination in the use of language.”) (citation 
omitted). 
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Public bodies include the board of any political subdivision, and any committee or 

subcommittee thereof. La. R.S. 42:13(A)(2), (A)(3) (emphasis added). The Attorney General has 

determined that the Council, as well as any Council committee, is a “public body” for purposes 

of the OML. La. Atty. Gen. Op. No. 10-0121 (June 7, 2010). A meeting of a public body occurs 

when a public body convenes to deliberate or act on any matter over which it has supervision, 

control, jurisdiction, or advisory power. La. R.S. 42:13(A)(1) (emphasis added).  

Despite this clear language that the OML applies even when a committee is operating in 

an advisory capacity, the Fourth Circuit found that because the Council is free to accept, modify, 

or reject any or all of the Council Committee’s recommendations the Council Committee 

meeting was not a “necessary component” of the Resolution’s passage.61 

The Fourth Circuit’s decision violates the letter and the spirit of the OML. The Fourth 

Circuit’s conclusion essentially reads the term “advisory power” out of the statute. Every 

committee or subcommittee which acts in an advisory capacity will only make a 

recommendation to the full public body. To declare that these recommendations are not part of a 

public body’s decision-making process is contrary to law and practice. As the Louisiana Attorney 

General explained: 

[s]ince the deliberations would constitute an element of the formulation of public 
policy, the intent of the Open Meetings Law could be frustrated if the committee 
meetings are closed to the public. Accordingly, it was concluded the committee 
should meet in public so that interested citizens can have the benefit of 
deliberations and decisions which could have a profound effect on the public 
policy.62  
 

                                                           
61 Fourth Circuit Opinion at 17. 
62 La. Atty. Gen. Op. No. 01-81 (2001), citing La. Atty. Gen. Op. No. 89-481. Additionally, 
several states have concluded that every step of the decision-making process must comply with 
the open meetings laws. See, e.g., Times Pub. Co. v. Williams, 222 So. 2d 470, 473 (Fla. Dist. Ct. 
App. 1969) (explaining that the legislature intended to affect every step of the decision-making 
process); Sacramento Newspaper Guild v. Sacramento Cty. Bd. of Sup’rs, 263 Cal. App. 2d 41, 
50, 69 Cal. Rptr. 480, 487 (Ct. App. 1968) (“Only by embracing the collective inquiry and 
discussion stages, as well as the ultimate step of official action, can an open meeting regulation 
frustrate these evasive devices.”); Orange Cty. Publications, Div. of Ottaway Newspapers, Inc. v. 
Council of City of Newburgh, 60 A.D.2d 409, 415, 401 N.Y.S.2d 84, 89 (1978) (legislature 
intended to include every step of the decision-making process); City of New Carrollton v. 
Rogers, 287 Md. 56, 70-73, 410 A.2d 1070, 1078-1079 (1980) (finding that the deliberative and 
decision-making process in its entirety which must be conducted in meetings open to the public 
since every step of the process, including the final decision itself, constitutes the consideration or 
transaction of public business). 
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This statutory provision must be given effect. Moreover, this very narrow interpretation 

of the OML cannot be reconciled with the express intent of the Legislature to construe all 

provisions of the OML liberally.63  

Thus, this Court should find that the meeting and vote by the Council Committee was a 

required step in the City Council’s decision making process, and that every step in the process 

must meet the Open Meetings Law requirements or the entire process is tainted by the violation. 

The Fourth Circuit’s erroneous interpretation and application of the OML led to the 

holding that no remedy is available for the outrageous violations of the statute. The Opinion will 

create the manifest injustice of allowing public bodies to hold meetings in secret and commit 

other acts that deny adequate notice of a meeting or opportunity for public observation and 

comment. Review by this Court is merited to prevent this injustice. 

Furthermore, the Fourth Circuit’s opinion is logically inconsistent. The Fourth Circuit 

states:  

The Committee meeting was meant to provide the full Council with a 
recommendation on Entergy’s application for the [gas plant] construction, and the 
Committee took the action of making such a recommendation, as it is required to 
do under the Council’s own regulations. Though the Council was free to accept, 
reject, or modify the recommendation of the Committee, the Council meeting was 
meant to put the recommendation of the Committee to full vote, adopting the 
Resolution and giving Entergy approval to build the [gas plant].64 
 

Thus, the sole purpose of the March 8, 2018 meeting of the City Council was to consider 

the recommendation made by the Council Committee. Yet, the Fourth Circuit concludes that the 

Council Committee meeting at which the recommendation was adopted was not a “necessary 

component” of the Resolution’s passage.65 If the Council Committee had not made a 

recommendation, there would have been no need for the full City Council meeting. Not only was 

the Council Committee recommendation a necessary component of the full City Council 

meeting, this recommendation was the only component of the March 8, 2018 meeting. Without 

the recommendation, the meeting would not have occurred. 

 

                                                           
63 La. R.S. 42:12. See Wayne v. Capital Area Legal Servs. Corp., 108 So.3d 103, 115 (La. App. 
1st Cir. 2012) (recognizing the strong public policy behind the Open Meetings Law and the 
broad construction mandated of its provisions).  
64 Fourth Circuit Opinion at 16. 
65 Id. at 17. 
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3. The Fourth Circuit did not consider the full record on appeal that shows the 
City Council violated the Open Meetings Law when residents were prevented 
from observing the March 8, 2018 public meeting and by failing in its obligation 
to protect the public’s right to observe and comment. 

 
Under the Louisiana Constitution, the public has a right to observe public meetings. It is 

clear beyond question: all members of the public have an absolute right to observe the meeting. 

The City Council violated the Open Meetings Law when members of the public were 

excluded from the March 8, 2018 public meeting for hours. More than 20 residents were barred 

from attending the March meeting for over two hours. This violation was compounded by the 

City Council or its staff giving preferential treatment to Entergy supporters by allowing them to 

enter the meeting room early through a back door. Barring members of the public from observing 

a public meeting is a clear and egregious violation of fundamental rights guaranteed to Louisiana 

citizens—rights that are “essential to the maintenance of a democratic society.”66  

Moreover, Louisiana courts carefully consider the facts and circumstances of prior events 

leading to a public meeting where a violation of the Open Meetings Law is alleged.67 In this 

case, the October meeting is relevant as a prior event leading to the OML violations that occurred 

subsequently in the February meeting and March meeting. Based on what transpired at the 

October meeting, the Council should have taken action to ensure that the subsequent meetings 

would be free of such interference to public participation. 

The Council Committee and the City Council certainly are under a legal obligation to 

protect the public’s right to observe and comment at public meetings. The Court should note that 

the OML violations that occurred at the February 21, 2018 Council Committee meeting was the 

third known instance in just a four-month period in which citizens were denied access to a City 

Council public meeting.68 Rather than take steps to resolve these violations of the law despite 

requests to do so,69 less than a month later, at the March 8, 2018 City Council meeting, the City 

Council simply allowed citizens to once again be denied access to a public meeting. 

                                                           
66 La. R.S. 42:12(A). 
67 See, e.g., Jackson, 514 So. 2d at 629 (concluding that the Open Meetings Law was violated 
based, in part, on evidence of events taking place prior to a public meeting).  
68 See Litten, supra note 23. 
69 Amended Petition: Heurich Affidavit, ¶ 21 (Exh. 2); Bryant Affidavit, ¶ 13 (Exh. 11). 
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Following the October meeting and prior to its February meeting, the City Council was 

aware of Entergy’s use of paid actors and paid supporters;70 preferential treatment for Entergy 

supporters that gave them early entry into the meeting room before the doors were opened to the 

public;71 and other people being denied entry to the meeting room due to insufficient space.72 

The City Council did not inquire into these complaints or take action to ensure that the 

subsequent February meeting and March meeting would be free of such interference to public 

participation. Thus, despite being aware of egregious and significant interference with the Open 

Meetings Law prior to both its February meeting and March meeting, the City Council did 

nothing to stop it.  

The Court should find that the City Council failed in its obligation to protect the public’s 

right to observe and comment. These failures include 1) the City Council’s failure to resolve the 

issue of citizens being locked out of meetings despite the repeated occurrence of this violation; 

2) the City Council received at least three communications after the February 21, 2018 meeting 

and before the March 8, 2018 meeting but failed to resolve or even acknowledge the violations 

which took place at the February meeting or take any steps to ensure that the same violations 

would not occur in future meetings; and 3) the City Council or its staff’s favorable treatment to 

Entergy employees and supporters at the March meeting by permitting them to enter the room 

and obtain seats prior to residents who had gathered to speak on the issue. 

Violations of the OML by the City Council or its committees are not an isolated incident. 

On the contrary, evidence demonstrates a pattern of behavior which constitutes a willful failure 

to follow the OML. The Fourth Circuit decision, which allows clear violations of the OML with 

no consequences, provides no impetus for the City Council to alter its behavior.  

                                                           
70 Kevin Litten, Meet the man who exposed Entergy’s paid actors scandal, The Times-
Picayune/NOLA.com (June 28, 2018), https://www.nola.com/expo/news/erry-
2018/06/379d60254b5871/meet_the_man_who_exposed_enter.html (reporting that during the 
public comment session at the February meeting, New Orleans resident Danil Faust notified 
Councilmembers that people were paid to show support for the proposed Entergy gas plant and 
sign non-disclosure agreements); Kristen Pierce, City Council Could Face Lawsuit Following 
Public Hearing on Entergy Plant, WWL TV News (March 7, 2018), 
https://www.wwltv.com/article/news/local/city-council-could-face-lawsuit-following-public-
hearing-on-entergy-plant/289-526747370 (interviewing Mr. Andrew Wiseman, an actor, who 
said he was paid to attend the October meeting, that he “heard about the gig through one of his 
acting buddies”, and that he was told to “‘Just sit down, wear a t-shirt, don’t talk, don’t open 
your mouth’”).  
71 Amended Petition: Heurich Affidavit, ¶¶ 26-27 (Exh. 2). 
72 Id. at 28. 
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CONCLUSION 
 

WHEREFORE, for the foregoing reasons, Petitioners-Applicants respectfully pray that 

the Louisiana Supreme Court grant a writ of certiorari or review pursuant to La. S.Ct. Rule X, § 

1(a)(1), (2), and (4). 
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